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SUPPLEMENTAL MEMORANDUM CPI NI ON

MARVEL, Judge: This case is before the Court on

petitioner’s notions to vacate decision pursuant to Rule 162! and

“Thi s opinion suppl ements our previously filed opinion in
Vincentini v. Comm ssioner, T.C Menp. 2008-271.

IUnl ess otherwise indicated, all Rule references are to the
(continued. . .)
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to reconsider our Menorandum Opinion in Vincentini v.

Comm ssioner, T.C Meno. 2008-271 (Vincentini 1), pursuant to

Rule 161. W granted petitioner’s notion to vacate decision in
order to consider and rule on petitioner’s notion to reconsider
our Menorandum Qpi nion. For the reasons that follow, we shall
deny petitioner’s notion to reconsider.

Backgr ound

In Vincentini I we nmade findings of fact, which we
i ncorporate herein by reference. For convenience and clarity, we
repeat below the facts relevant to our disposition of
petitioner’s notion for reconsideration, and we suppl enent those
facts as appropriate to provide a conplete background statenent.

From 1999 to 2001 petitioner was an investor in Anderson Ark
& Associ ates (Anderson Ark), an international fraud schene that
mar ket ed vari ous phoney investnent progranms. In 2001 agents of
the Costa Rican and U. S. Governnents rai ded Anderson Ark’s
offices in Costa Rica and the United States and arrested and
i ndi cted several Anderson Ark principals (Anderson Ark
defendants). In 2004 the Anderson Ark defendants were convicted
inthe US Dstrict Court for the Western District of Washi ngton

(Washington District Court) of conspiracy to defraud the United

Y(...continued)
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code for the rel evant
year.
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States, conspiracy to commt mail and wire fraud, aiding and
assisting the filing of false incone tax returns, mail fraud, and
wire fraud. Two of the Anderson Ark defendants, Keith and Wayne
Ander son, al so were convicted of international noney |aundering
and conspiracy to commt noney |aundering. The Anderson Ark
def endants were each sentenced to as many as 20 years in prison.

In 2005 the Washington District Court entered anmended

judgments in the crimnal case. In the anended judgnents, the
Washi ngton District Court ordered the Anderson Ark defendants to
pay restitution to petitioner and other investors. The
restitution order with respect to petitioner was as foll ows:

Restitution?

Def endant CBO Program Loan Four Program
Kei t h Ander son $76, 500 $435, 000
Wayne Ander son 76, 500 435, 000
Ri chard Mar ks 76, 500 -

Karol yn G osnickle 76, 500 -
Panel a Mor an 76, 500 -
Janes Moran 76, 500 -

The Anderson Ark defendants are jointly and severally
I'iable.

The Washington District Court ordered Keith and Wayne
Anderson to forfeit seven condom niuns in Costa Rica, a residence
i n Hoodsport, Washington, and $28 million in cash. The
Washi ngton District Court also ordered Panela and Janes Moran to
forfeit property as set forth in a prelimnary order of

forfeiture.
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On April 14, 2006, while petitioner’s case was pending
before this Court, petitioner submtted to the Internal Revenue
Service (IRS) a Form 1040X, Amended U.S. Individual |Incone Tax
Return, for 1999. On Form 4684, Casualties and Thefts, which was
attached to the Form 1040X, petitioner clained for the first tine
an $835, 000 theft |oss deduction related to his involvenent with
Anderson Ark,? and he asserted that he sustained the theft |oss
in 2001 or 2002 and could carry it back to 1999. Petitioner also
filed a notion for |l eave to anend his petition to assert his
claimto a theft |oss deduction. W ultimtely granted
petitioner’s notion to amend.

At trial petitioner testified that he invested in two
Anderson Ark progranms, but he did not introduce any docunentation
of his investnents. Petitioner also testified that in the spring
of 2001, after learning that Governnent agents had raided
Anderson Ark’s headquarters and arrested the Anderson Ark
defendants, he filled out forns seeking recovery of his
i nvestnments and participated in a conference call to discuss with
ot her investors whether it was worthwhile to retain an attorney
to try to recover the noney he had invested with Anderson Ark.

Petitioner testified that he ultimately decided not to hire an

2Petitioner argued at trial and on brief that he was
entitled to a $511,500 theft | oss deduction. |In Vincentini |, we
concl uded that petitioner had abandoned his claimto a theft |oss
deduction greater than $511, 500.
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attorney because no one knew where the noney was and he believed
hiring an attorney would be a waste of noney. Although
petitioner did not assert a claimfor a theft |oss deduction
until after the Anderson Ark defendants had been convi cted,
sentenced, and ordered to pay restitution and forfeit assets, he
did not introduce any evidence regarding the likelihood that he
woul d receive restitution in accordance with the amended
judgnents entered by the Washington District Court.

Di scussi on

St andard of Revi ew

The purpose of reconsideration under Rule 161 is to correct
substantial errors of fact or law and to allow the introduction
of newy discovered evidence that the noving party could not have
i ntroduced, by the exercise of due diligence, in the prior

proceeding. Estate of Quick v. Conm ssioner, 110 T.C 440, 441

(1998), supplenenting 110 T.C. 172 (1998); Coettee V.

Commi ssioner, T.C Meno. 2004-9, supplenenting T.C. Menob. 2003-

43, affd. 192 Fed. Appx. 212 (4th Cr. 2006). W have discretion
to grant a notion for reconsideration and wll not do so unless
the noving party shows unusual circunstances or substanti al

error. Estate of Quick v. Conm ssioner, supra at 441; Vaughn v.

Comm ssioner, 87 T.C 164, 166-167 (1986), nodifying 81 T.C 893

(1983). *“Reconsideration is not the appropriate forumfor

rehashing previously rejected | egal argunents or tendering new
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| egal theories to reach the end result desired by the noving

party.” Estate of Quick v. Conm ssioner, supra at 441-442.

1. Section 165 Theft Loss

Section 165 generally permts a taxpayer to deduct
unconpensated | osses resulting fromtheft in the year in which
t he taxpayer discovers the loss. Sec. 165(a), (c), (e). To
qualify for a theft |oss deduction, a taxpayer nust prove: (1)
The occurrence of a theft under the law of the jurisdiction in

which the clained | oss occurred, Mntel eone v. Conm ssioner, 34

T.C. 688, 692 (1960); (2) the amount of the theft |oss, GCerstel

v. Comm ssioner, 46 T.C 161, 175 (1966); and (3) the date the

t axpayer discovered the theft |oss, sec. 165(e); MKinley v.

Commi ssioner, 34 T.C. 59, 63 (1960); see also River Gty Ranches

#1, Ltd. v. Conmm ssioner, T.C Meno. 2003-150, affd. in part,

revd. in part and remanded 401 F.3d 1136 (9th Cr. 2005); Yates

V. Conm ssioner, T.C. Menob. 1988-565.

I11. Reasonabl e Prospect of Recovery

A taxpayer may deduct a theft loss only for the year the
|l oss is sustained. Sec. 165(a). A theft loss is treated as
sustained during the taxable year in which the |oss occurs, as
evi denced by a cl osed and conpl eted transaction. Sec.

1.165-1(d) (1), Income Tax Regs.; see also Garcia v. Conm ssioner,

96 T.C. 792, 795 (1991). \Wether there is a closed and conpl eted

transacti on depends on the taxpayer’s prospect of recovering the
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| oss. Jeppsen v. Commi ssioner, T.C Meno. 1995-342, affd. 128

F.3d 1410 (10th Gr. 1997); sec. 1.165-1(d)(2)(i), Inconme Tax
Regs. If in the year of discovery there exists a claimfor

rei nbursenent with respect to which there is a reasonable
prospect of recovery, no portion of the loss with respect to

whi ch rei nbursenent may be received is sustained until the year
in which it can be ascertained with reasonabl e certainty whet her

such rei nbursenment will be received. Jeppsen v. Conni Ssioner,

supra; sec. 1.165-1(d)(3), Incone Tax Regs. Stated differently,
a reasonabl e prospect of recovery wll postpone the theft | oss
deduction until such tine as the prospect no | onger exists. See
sec. 1.165-1(d)(3), Incone Tax Regs.
In Vincentini | we concluded petitioner had suffered a theft
| oss of $511,500 and that the | oss was discovered in 2001. W
denied petitioner’s theft |oss deduction, however, because
petitioner did not prove that he had no reasonabl e prospect of
recovery as of the end of 2001 or 2002. As we stated in
Vi ncentini |
The only evidence offered by petitioner regarding
his anal ysis of his prospect of recovery in 2001 was
petitioner’s uncorroborated testinony that he nade sone
attenpts to recover his noney. * * *
In contrast, the objective facts established by
the record present a nore refined picture. In 2001
several Anderson Ark defendants were arrested and
indicted. W find that it was reasonably foreseeabl e
at the end of 2001 that the Anderson Ark defendants

woul d be convicted of various charges related to
Anderson Ark’s schenmes. W also find that it was
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reasonable in 2001 to anticipate that the Washi ngton
District Court m ght order the Anderson Ark defendants,
if convicted, to pay restitution to their victins,
including petitioner, and to forfeit to the United
States property that could be used to satisfy the
restitution order. * * * Petitioner did not testify
about the status of any recovery under the restitution
order, nor did he offer any evidence about the effect
of the substantial forfeitures on his right to
restitution. This lack of evidence is particularly
telling because one of the conditions of supervised
rel ease i nposed on the Anderson Ark defendants after
their release frominprisonnment was satisfaction of
their restitution obligation.

Petitioner disputes our finding that he had a reasonable
prospect of recovery as of the end of 2001 or, in the
alternative, 2002. 1In his notion for reconsideration, petitioner
argues that: (1) The |ikelihood of recovery was not 40 percent
or greater, (2) this Court’s reliance on the Washi ngton District
Court’s restitution order was m splaced, and (3) this Court’s
reliance on petitioner’s failure to provide testinony regarding
any recei pt of funds under the restitution order was inproper.

A. Petitioner’s Evidence Insufficient for This Court To
Conclude H s Prospect of Recovery Was Not Reasonabl e

Whet her a reasonabl e prospect of recovery exists is a
guestion of fact that nust be determ ned by exam ning all facts
and circunstances. Sec. 1.165-1(d)(2)(i), Incone Tax Regs. A
reasonabl e prospect of recovery exists when the taxpayer has a
bona fide claimfor recoupnent fromthird parties or otherw se
and there is a substantial possibility such clains wll be

decided in the taxpayer’s favor. Ransay Scarlett & Co. v.
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Conmi ssi oner, 61 T.C. 795, 811 (1974), affd. 521 F.2d 786 (4th

Cr. 1975). Conversely, a reasonable prospect of recovery does
not exist where there is evidence that the person agai nst whom
recovery is sought has insufficient assets to satisfy the claim

Mann v. Comm ssioner, T.C Meno. 1981-684 (theft |oss all owed

wher e taxpayer had no reasonabl e prospect of recovery but
nevertheless filed | awsuit out of anger against former enpl oyee
who had enbezzled funds). |[If a taxpayer’s prospect of recovery
is sinply unknowabl e as of the end of the year for which the
deduction is clainmed, the taxpayer is not entitled to a theft

| oss deduction in that year. Jeppsen v. Comm SSioner, supra.

The test for determ ning whether a reasonabl e prospect of

recovery exists is primarily an objective one. Ransay Scarlett &

Co. v. Conmi ssioner, supra at 811. A taxpayer’s subjective

belief that there was no reasonabl e prospect of recovery is
entitled to sone weight, but it is not the sole or even a
controlling factor. |[d. at 812-813.

Al t hough petitioner’s argunent is not entirely clear,
petitioner appears to contend that we erred in anal yzi ng whet her
petitioner had a reasonabl e prospect of recovery. Citing only

one case, Parnelee Transp. Co. v. United States, 173 C. d . 139,

154, 351 F.2d 619, 628 (1965), petitioner states that “The courts
hold that in order for a taxpayer to have a reasonabl e prospect

of recovery, the chance of recovery should be 40 percent or



- 10 -

better.” Petitioner asserts that he did not have a reasonabl e
prospect of recovery because he did not have a 40-percent-or-
better chance of recovering his theft |oss under the anended
j udgnent s.

We reject petitioner’s argunent for several reasons. As an
initial matter, petitioner has failed to convince us that “the
courts” have adopted any uniform standard for quantifying whet her

a taxpayer’s prospect of recovery is reasonable.® Nbreover, even

In Parnel ee Transp. Co. v. United States, 173 C. d. 139,
156, 351 F.2d 619, 629 (1965), the Court of Clains held that the
plaintiff-taxpayer was not entitled to an ordinary | oss deduction
where the plaintiff had an antitrust |lawsuit pending with respect
to the clained |loss, and the outcone of the | awsuit was unknown
as of the date the plaintiff deducted the |oss. The Court of
Cl ai ns expl ai ned that the nmere existence of a pending cl ai mdoes
not necessarily establish that a taxpayer has a reasonabl e
prospect of recovery:

There are many reasons for initiating lawsuits. In
this case, taxpayer’s antitrust claimfor treble
damages exceeded 19 mllion dollars. Were the stakes
are so high, a suit may be “100% justified” even though
the probability of recovery is mnuscule. 1In short,

al though we offer no litnus paper test of “reasonable
prospect of recovery,” we note that the inquiry shoul d
be directed to the probability of recovery as opposed
to the nmere possibility. Analyzing the rule in
percentage ternms, we would consider a 40 to 50 percent
or better chance of recovery as being “reasonable”. A
lawsuit mght well be justified by a 10 percent chance.

Id. at 154, 351 F.2d at 628. Parnelee is distinguishable in that
the Court of O ains was considering the existence of a reasonable
prospect of recovery in the context of ongoing litigation
regardi ng the taxpayer’s | oss, whereas in this case the
Washi ngton District Court has already ordered restitution with
respect to petitioner’s theft | oss. Mreover, the Court of
Clainms stated that it was offering no litnus test of a taxpayer’s
(continued. . .)
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if we were to accept petitioner’s contention that a reasonabl e
prospect of recovery neans a chance of recovery that is 40
percent or better, petitioner did not satisfy his burden of
proving that his prospect for recovery under the restitution
portion of the anended judgnents was | ess than 40 percent or that
hi s prospect of recovery was not reasonable either as of 2001,
the year of discovery, or in the alternative in 2006, the year in
whi ch petitioner first asserted his claimto a theft |oss
deducti on.

Petitioner offered no evidence whatsoever regarding the
status of any restitution paynents, the availability of funds
fromthe substantial forfeitures that the Washington District
Court had ordered, or whether petitioner had received or would
receive any restitution; nor did petitioner introduce any
credi bl e evidence that the Anderson Ark defendants were judgnent
proof, that they had insufficient assets to satisfy the
restitution orders, that the forfeitures did not occur as

ordered, or that it was otherw se inprobable that he woul d

3(...continued)
reasonabl e prospect of recovery. W are aware of only one ot her
case that suggests a “reasonabl e prospect of recovery”
necessarily requires a 40- to 50-percent chance of recovery. See
Sollitt Constr. Co. v. United States, 1 C. C. 333, 345 (1983).
Wi |l e Parnel ee may support petitioner’s argunent that the Court
of Clainms established a standard for decidi ng when pendi ng
litigation may constitute a reasonabl e prospect for recovery, it
does not support petitioner’s generalization that “the courts”
general ly and unani nously have adopted such a standard.
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receive restitution pursuant to the restitution orders.
Petitioner’s only evidence on this point at trial was his
testi nony, which was vague, self-serving, unreliable, and
conpl etely unsupported by docunentation

Al t hough petitioner attenpts to inject a nodi cum of
information into the record through representations in the notion
for reconsideration, a notion for reconsideration is not the
mechanismto rectify a failure of proof at trial. Estate of

Quick v. Conmm ssioner, 110 T.C at 441-442. Because petitioner

failed to prove that he did not have a reasonabl e prospect of
recovery in either 2001 or in 2006 when he clained the theft |oss
deduction for the first tinme, we properly held that petitioner
was not entitled to a theft |oss deduction for 2001 that could be
carried back to 1999.

B. Qur Reliance on the Washi ngton District Court’s
Restitution Order Not M spl aced

Petitioner argues that our reliance on the Washi ngton
District Court’s restitution order was not justified because
“The potential to receive restitution paynents in 20 years i s not
a reasonabl e prospect of recovery within the neaning of [section
1.165-1(d), Inconme Tax Regs.]”. Petitioner does not cite any
authority to support his assertion that the potential to receive
restitution at a future date is not a reasonabl e prospect of
recovery, nor are we aware of any authority holding that a

taxpayer with a valid claimfor restitution does not have a
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reasonabl e prospect of recovery nerely because the taxpayer nmay
be unable to collect on the claimfor sone tine.

Even if we were to accept petitioner’s argunment that a right
to receive restitution paynents in 20 years is not a reasonabl e
prospect of recovery, the argunent would still fail because
petitioner failed to prove that restitution would be del ayed for
20 years or that it would not be nade at all. As we stated in
Vincentini |, the Washington District Court ordered various
defendants to forfeit substantial assets, which may be sold or
ot herwi se converted to cash to fund restitution paynents.
Petitioner knew or should have known of the forfeiture and
restitution provisions of the anended judgnment when he submtted
his 1999 Form 1040X to the IRS in 2006. He was certainly aware
of the anended judgnents before trial, and he could have obtai ned
and of fered evidence regarding the status of the asset
forfeitures and the paynent of restitution. He did not do so.

C. Qur Reliance on Petitioner’s Failure To Provide

Testi nony Regardi ng Any Recei pt of Funds Under the
Restitution O der Not | nproper

Petitioner argues that this Court inproperly relied on
petitioner’s failure to provide testinony regardi ng any receipt
of funds under the restitution order. W reject petitioner’s
argunment for several reasons. First, petitioner had the burden
of proof at trial, see Rule 142(a), and evidence that petitioner

had not received any funds under the restitution order was
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readily available at the time of trial. Petitioner did not offer
it. Second, even if petitioner had offered evidence that he had
not received any paynent under the restitution order as of the
date of trial, such evidence woul d not have been sufficient to
prove that petitioner had no reasonabl e prospect of recovery.?
The anended judgnents containing the restitution and
forfeiture orders were admtted into evidence as stipul ated
Exhibits 48-R through 51-R, 54-R and 55-R  Petitioner cannot
now conplain that we erred in considering the amended judgnents
in anal yzi ng whether he satisfied his burden of proof.

| V. Concl usi on

Petitioner has failed to denonstrate any unusual
ci rcunst ances or substantial errors of fact or |aw that would
justify the granting of the instant notion for reconsideration.
Accordingly, we shall deny petitioner’s notion for
reconsi derati on.

We have considered all remaining argunents made by the
parties and, to the extent not discussed above, find those

argunents to be irrelevant, noot, or without nerit.

“Petitioner did not introduce any evidence that, for
exanpl e, the Anderson Ark defendants were judgnment proof or that
t he defendants had insufficient assets to make the required
restitution paynents. See, e.g., Mann v. Comm ssioner, T.C
Menmo. 1981-684.




To reflect the foregoing,

An appropriate order and

decision will be entered.




